Appeal No. 2015 - JAMES FARRELL BARNESV. US - 10 February, 1975.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S DOCUMENT NO. ( REDACTED)
| ssued to: JAMES FARRELL BARNES

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

2015
JAMES FARRELL BARNES

Thi s appeal has been taken in accordance with Title 46 United
States Code 239b and Title 46 Code of Federal Regul ations 137.30-1,
now 5. 30- 1.

By order dated 14 August 1974, an Adm nistrative Law Judge of
the United States Coast Guard at Menphis, Tennessee revoked
Appel  ant' s seaman docunents upon finding himguilty of the charge
of "conviction for a narcotic drug law violation." The
specification found proved all eges that while hol ding the above
capti oned nerchant mariner's docunent, on or about 28 Septenber
1970, Appellant was convicted by the Court of Cal casieu Parish,
Lake Charles, Louisiana, for violation of the narcotic drug |aws of
the state of Loui siana.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
specification

The I nvestigating Oficer introduced in evidence a Certificate
of Service of the charge and specification, and a certified copy of
the conviction by Cal casi eu Parish Court.

I n defense, Appellant offered in evidence the testinony of
Paul N. Fanolis and his own testinony.

At the end of the hearing, the Judge rendered a witten
deci sion in which he concluded that the charge and specification
had been proved. He then entered an order revoking all docunents
| ssued to Appel |l ant.
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The entire decision and order was served on 24 Septenber 1974.
Appeal was tinely filed on 16 August 1974.

FI NDI NGS OF FACT

On 28 Septenber 1970, while holding his nerchant mariner's
docunent, Appellant was convicted on a plea of "Quilty" to
possession of marijuana by a court of record and of conpetent
jurisdiction, to wt: Court of Calcasieu Parish, Louisiana,
sitting at Lake Charles, Louisiana, and was thereafter sentenced to
one year inprisonnment, all of which was remtted to unsupervised
probati on.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Essentially, Appellant has presented
four issues which are as foll ows:

(1) No proof was presented to show that Appellant had been
convi cted for possession of marijuana as that substance
Is defined by Federal |aw

(2) No evidence was presented to show that Appellant's
al | eged conviction was in a court of record.

(3) The evidence introduced to show that Appellant was
convicted on the date of Septenber 28, 1970 was
i ncorrect.

(4) The evidence of Appellant's good character and his
non-use of narcotic drugs shoul d have been consi dered by
the Adm nistrative Law Judge in fornulating his opinion
and order.

APPEARANCE: Jim S. Unmstead, Jr., Esq., Menphis, Tennessee.

OPI NI ON
I

Appel I ant' s docunents were revoked under the authority of 46
USC 239b (a), which states that action may be taken to revoke the
seanan' s docunents of " (1) any person who... has been convicted in

a court of record of a violation of the narcotic drug |aws of
the United States... or any State...." Section 239a states that

for purposes of Section 239b, "narcotic drug shall... include
mar i huana as defined by Section 102 (15) of such Act [21 U S. C 802
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(15)]." Thus, for the purposes of Section 239b the term"narcotic
drug law' is |limted by the federal definition of "narcotic drug"
as found in 21 USC 802(15). This necessarily neans, that where
Section 239b aut horizes revocation of docunents for a conviction
under the "Narcotic drug |law' of any State, that section

I ncorporates the State Narcotic drug law only to the extent that
the State's definition of Narcotic drug falls within the federa
definition of Narcotic drug. Conmandant's Appeal Deci sion No.
1984.

46 CFR 137.03-10(a) states, in part, that action nay be taken
to revoke a seaman's docunents, "After proof of a narcotics
conviction by a court of record as required by Title 46, U S. Code,
section 239b...." It follows fromthe prior discussion that, in
order to establish a violation under 46 CFR 137.03-10(a), it is
necessary not only to prove the existence of the State court
conviction, but also to prove that the substance upon which the
State charge is based falls within the federal definition of
"Narcotic drug."

This sanme reasoning also applies to 46 CFR 137.20-110(c),
whi ch states that a "judgnment of conviction for a narcotic drug |aw

violation...by a State court of record is conclusive in
proceedi ngs under Title 46 U S. Code, section 239b." This

necessarily neans that the record of conviction is conclusive
only after it is shown that the State offense falls within the
federally defined "Narcotic drug |aw"

In the instant case, Appellant was found to have been in
possessi on of mari huana, which gave rise to his conviction, upon a
plea of guilty, before the Court of Cal casieu Parish, Louisiana, in
Septenber 1970. Under Loui siana Penal Statutes which existed at
this tinme, it was, "unlawful for any person to... possess...any
narcotic drug...." LSA-R S. 40:962(A). "Narcotic drug" was
defined as including "...cannabis, marihuana...."” L.S.A -R S.

40: 961(19).

Appel | ant bases his first point of appeal on the assertion
that the definition of "marihuana" under Louisiana lawis nore
expansi ve than the federal definition of this substance, and
therefore it has not been established whether this State | aw
conviction nmay be used to proceed under 46 U . S.C. 239b. In support
of this proposition he offers the current Louisiana statutory
definition of "mari huana,” which is "...all parts of the plants of
t he Genus Cannabi s, whether growing or not...." L.S.A -R S.
40: 961(18). The federal definition of marihuana for the purposes
of Section 239b is found in 21 U S.C. 802(15), which states:
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"(15) The term "mari huana" neans all parts of the plant
Cannabi s sativa L., whether growng or not,...."

Appel | ant argues that, since the federal definition of marihuana is
"Cannabis sativa L.," the Coast Guard has the burden of proving
that the substance for which he was convicted under State law is of
t he sane speci es.

The Statutory definition of mari huana poi nted out by Appell ant
was not enacted by the Louisiana Legislature until 1972, at | east
two years after his conviction in that State. The forner
| egi sl ative definition which it replaced, and which was in effect
i n Septenber of 1970, defined cannabis as "...Cannabis sativa
L....", L.SSA-R S 40:961(3), the sanme definition as found at 21
US. C 802(15). Since the definitions are the same the conviction
I s concl usive.

Appel l ant's second point of appeal is without nerit, as the
record of conviction in a State court, which was i ntroduced into
evi dence at the Hearing, was shown to have been issued by a "court
of record" as required by 46 CFR 137.20-110(c). "Court of record"
I's defined at 46 CFR 137.03-15 as bei ng one:

"(1) which conforms with the common [ aw principles that it has
a clerk , a seal, keeps a record of its proceedi ngs, and
has the power to fine and inprison; and

(2) Were its proceedings are, by law or usage in the
State... recognized as concl usive evidence in other
courts of that jurisdiction.

The docunment of conviction which was introduced into evidence
showed on its face that it was rendered by a court which had a
clerk, a seal, and punitive powers. No independent evidence was
necessary to show that judgnents which are rendered by the
Cal casieu Parish Court are afforded permanent status by other
courts in Louisiana. An Admi nistrative Law Judge may, and in this
case properly did, take judicial notice of this matter. Thus, the
el ements of 46 CFR 137.03-15 were sati sfied.

In his third point of appeal, Appellant argues that the date
shown on the certified copy of the State Court conviction which was
I ntroduced as evidence is at variance with his actual date of
conviction by that court, and that this constituted a reversible
error in these proceedings. There is a two day discrepancy in the
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af orenenti oned dates, due to inadvertence by the Cerk of the

Pari sh Court. However, the date of the conviction is not an issue
of the essence; rather the fact of the State court conviction for
a drug violation is crucial for purpose of 46 U S.C. 239b. Since
Appel I ant made an oral adm ssion of this fact while giving
testinony at the hearing, | find that this alleged error was a
har nl ess one.

(Y

Finally, Appellant argues that the Adm nistrative Law Judge
erred in not taking certain mtigating factors into consideration
bef ore assessing the penalty of revocation. This argunent is not
wel | received as there has been no show ng that the Judge failed to
take the character evidence presented by Appellant into account in
rendering his decision. 46 USC 239b enpowers the Secretary of
Transportation to revoke a seaman's docunents if it is shown,
before an Adm ni strative Law Judge, that he has been convicted of
a narcotics violation. Authority over these types of cases has
been del egated to the Conmmandant of the Coast Guard. |In this role,
the Coast Guard has determ ned that permtting a person who has had
association with drugs to sail on nerchant vessels would clearly be
a threat to the safety of life and property. The conviction which
has been proven shows that Appellant has a past history of such
associ ation. The character evidence which was presented does not
out wei gh the considerations inplicit in the conviction.

ORDER

The order of the Adm nistrative Law Judge, dated at Menphis,
Tennessee on 14 August 1974 is affirned.

O W SILER
Admral, U S. Coast Quard
Commandant

Si gned at Washington, D. C., this 10th day of Feb 1975.

| NDEX

Mar i j uana
definition under state | aw nust neet Feder al
definition for 239(b)
Federal definition of controlling

M tigating G rcunstances
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narcoti cs cases
previ ous good record

Nar coti cs
conviction by state court, effect of defense,
Federal definition of marijuana not satisfied
narcotic drug | aw defi ned
prim facie case

Narcotics Statute
convicted person as a threat to safety of life and
property
convi ction conclusive only when Federal definition of narcotic
drug satisfied
court of record, evidence of

Wor ds and Phr ases

court of record
**xxx  END OF DECI SION NO 2015 *#****
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